STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 99- F-16

Dat e i ssued: Decenber 23, 1999

Request ed by: Bruce Hagen, President, North Dakota Public Service
Comm ssi on

- QUESTI ON PRESENTED -

Wiet her the 1995 anendnents to N.D.C.C. § 49-21-01.2 renoved the
jurisdiction of the Public Service Commssion wunder ND. CC
8 49-04-05 to review the sale or nerger of tel ephone cooperatives and
smal | tel econmunications conpanies with fewer than 8,000 |oca
exchange subscri bers.

- ATTORNEY GENERAL'S OPI NI ON -

It is nmy opinion that the 1995 anmendnents to N.D.C.C. § 49-21-01.2
renoved the jurisdiction of the Public Service Conm ssion under
N.D.C.C. 8 49-04-05 to review the sale or mer ger of al

t el ecomuni cati ons conpanies, including telephone cooperatives and
smal | tel econmunications conpanies wth Iless than 8,000 |oca
exchange subscri bers.

- ANALYSI S -

Al though the Public Service Conmission (PSC) is a constitutional
office, its powers are prescribed by |aw. N.D. Const. art. V, § 2.
The North Dakota Supreme Court has repeatedly held that the PSC has
only the powers and duties conferred on it by the Legislature.
Capital Elec. Co-op., Inc. v. Public Service Commin, 534 N W2d 587
(N.D. 1995); Cass County Elec. Coop., Inc. v. Northern States Power
Co., 518 NW2d 216 (N.D. 1994).

[The PSC] can initiate no public policies of its owmn. It
can act in no field which the Legislature has not
authorized it to enter.
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Gafton v. Oter Tail Power Co., 86 N.W2d 197, 202 (N.D. 1957). In
di scussing the PSC s authority to review sales and nergers of public
utilities, the North Dakota Suprene Court has observed that the PSC
"has only such powers, in the regulation of public utilities, as have
been conferred upon it by the Legislature.” Qter Tail Power Co. V.
Clark, 229 NNW 915, 919 (N.D. 1930).

Under these decisions, a review of the extent of the PSC s regul atory
authority nust take place in the context of the PSC exercising its
statutory powers. C.f. Mntana Dakota Utilities v. Public Service
Commi n, 847 P.2d 978 (Wo. 1993).

Al though this court cannot usurp the legislative function
del egated to PSC, when we review that agency's exercise of
its statutory powers we nust keep in mnd that as a
regul atory agency PSC "has no inherent or comon-I|aw
powers. Stated in another manner, an adm nistrative body
has only the power and authority granted by the
constitution or statutes creating the same. Such statutes
must be strictly construed or 'any reasonable doubt of
exi stence of any power nust be resolved against the
exerci se thereof. A doubtful power does not exist.'"

Id. at 983 (citations omtted).

N.D.C.C. ch. 49-21 is the chapter of the code specifically pertaining

to tel ecommuni cati ons conpanies. |In that chapter, telecomrunications
conpani es are expressly nade exenpt from several chapters of the code
relating to public wutilities in general, including ND CC ch.

49-04. N.D.C.C. § 49-21-01.2. N.D.C.C. § 49-04-05 requires prior
approval by the PSC before a public wutility my "dispose of,
encunber, nerge, or consolidate its franchise, works, or system
necessary or useful in the performance of its duties to the public,”
with certain exceptions.!?

The definition of "t el ecommuni cati ons conpany” as used in
N.D.C.C ch. 49-21 refers to any "person" engaged in furnishing
tel ecomuni cations services in this state. N.D.C.C. § 49-21-01(19).
The term "person” would apply equally to investor-owned conpani es and
t el ephone cooperatives. See N.D.C.C. 8§ 1-01-49(8); N.D.CC chs.
10-15, 10-19.1. Thus, under the plain |anguage of N.D.C C
8 49-21-01.2, the PSC has no jurisdiction under N.D.C.C. 8§ 49-04-05

! Thi s opinion does not address the separate authority of the PSC to
grant a certificate of public convenience and necessity based on the
statutory factors specifically listed in NND.C.C. 8§ 49-03. 1-04.
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to review a nerger or sale of a teleconmunications conpany,
regardl ess of whether the conpany is a for-profit stock corporation
or a cooperative.

One could argue that, notw thstanding the clear |anguage in N D.C C
8§ 49-21-01.2, N.D.C.C. § 49-02-01.1 gives the PSC authority under
N.D.C.C. 8 49-04-05 to review sales and nergers by telephone
cooperatives and other teleconmunications conmpanies with |ess than
8,000 | ocal exchange subscribers. The specific |anguage in N.D. C. C
8§ 49-02-01.1 states: “"Nothing in this section limts the authority
of the comm ssion under . . . section 49-04-05." (Enphasis added).
This is not an affirmative grant of authority to the PSC, but rather
is a statement renoving any negative inference that the preceding
| anguage in that section renoved PSC authority over the Ilisted
or gani zati ons. The phrase "[n]Jothing in this section" in the
above- quot ed sentence further indicates it has no effect on limts to
the PSC s authority which nay be located in other sections of the
North Dakota Century Code. Thus, there is no conflict between the
restrictive language in the last sentence of N.D.C C § 49-02-01.1
and the clear exenption in N.D.C.C. § 49-21-01. 2.

To the extent a conflict exists between N.D.C.C. 88 49-02-01.1 and
49-21-01.2 regarding the PSC s jurisdiction over nergers and sal es of
t el ephone cooperatives under N.D.C.C. 8§ 49-04-05, the rul es governing
statutory conflicts resolve that ~conflict against the PSC s
jurisdiction. See generally NND.C.C. § 1-02-39.

Until 1995, all tel ecomrunications conpanies were required to obtain
approval fromthe PSC of any sale or nerger. |In response to comments
regarding the pending sale of several telephone exchanges currently
owned by a large investor-owned telecomunications conmpany, a
| egislative conference comittee adopted, and the Legislative
Assenbl y ultimately approved, t he fol | ow ng anmendnent to
N.D.C.C. § 49-21-01.2:

Except as provided for in this chapter and section
49-02-01. 1, 49- 02- 21, 49- 02- 22, and 49-04-02.2, and
49-04-05- t el econmuni cati ons conpani es and al

t el ecommuni cations services are exenpt from the provisions
of chapters 49-2, 49-04, 49-05, and 49-06.

1995 N.D. Sess. Laws ch. 30, § 5.
The | egi slative hi story of t he 1995 anendnent s to

N.D.CC 8 49-21-01.2 is directly on point for this question. The
witten testinony of Illona Jeffcoat-Sacco, Public Uilities D rector
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for the PSC, <clearly expresses her opinion that the proposed
anmendnment to N.D.C.C. § 49-21-01.2 could be interpreted to "override
49-02-01.1." She further observed that if the anendnment does not
"override" N.D.C.C. §849-02-01.1, then cooperatives wll be subject
to regulation when the larger investor-owned conpanies would not.
Unfortunately, although the differing interpretations were squarely
presented to the conference conmittee nenbers, the commttee and
Legi sl ative Assenbly did not take any action to renove the ambiguity.

Legi sl ative approval of the anmendnents may indicate approval of the
di stinction between |arge investor-owned telecomunications conpanies
and tel ephone cooperatives and snall conpanies. However, an equally
strong argunent may be mnade that |egislative approval of the
anendnents, particularly by the legislators who were not nenbers of
the conference committee before whom the anbiguity was raised,
i ndi cates support for the plain neaning of the amendnents to N.D.C C
8§ 49-21-01.2: the PSC is no longer authorized to review the sale or
nmerger of any tel econmunications conpany, including a cooperative.
One can only speculate on the intent of the conmttee nmenbers or the
full Legislature regarding the 1995 anendnents.

Oher rules of statutory construction are equally unhelpful.
N.D.C.C. 8§ 49-02-01.1 specifically applies to cooperatives, but
applies to public wutilities in general. N.D.C.C. § 49-21-01.2
specifically applies to all telecomunications services, but applies
to all conpanies equally. The question of which statute is specific
and which is general depends on whether you first approach the
question from the nature of the public utility or the form of
busi ness. Since the 1995 amendnment to N.D.C. C. 8§ 49-21-01.2 was the
| ast pertinent anendnent to either section, this factor slightly
favors relying on the plain |anguage of that section, but the
anbi guous | egislative history of the anendnents does not give nuch
weight to the timng of the amendnent.

Def erence is given to an agency interpretation of its statutes, but
only if such interpretation is |ongstanding and consistent with the
pl ain | anguage of the statutes. Peterson v. Heitkanp, 442 N.W2d 219
(N.D. 1989). Here, the amendments are only four years old and appear
to be clear and unanbi guous.

Statutes are al so construed, when possible, to give nmeaning to every
word and phrase. Here, interpreting ND CC 8§ 49-21-01.2 as
precl udi ng PSC jurisdiction over sal es and nmer gers of
t el ecomuni cati ons conpani es does not render neaningless the |ast
sentence of ND CC 8§ 49-02-01.1, because that sentence would
continue to apply to other utility cooperatives or small conpanies.



ATTORNEY GENERAL'S OPI NI ON 99- 16
Decenmber 23, 1999

Page 5

On the other hand, interpreting NND.C.C. § 49-21-01.2 as not applying
to telephone cooperatives and other snall t el ecomuni cati ons
conpanies would add a qualification to the plain |anguage of the
statute which is not found in its text. Statutes are interpreted

based on their plain |anguage and not on what a person thinks the
Legislature neant to say. See N.D.C.C. 8 1-02-05 (plain language is

not to be disregarded under a pretext of pursuing the spirit of a
statute).

As stated earlier, there does not appear to be a conflict between
N.D.C.C. 88 49-02-01.1 and 49-21-01.2 over the application of

N.D.C.C. § 49-04-05. However, assunming a conflict exists, the
persuasive rule of statutory construction, in mnmy opinion, is that
statutes are construed to avoid constitutional conflicts. N.D. C C

§ 1-02-38(1); MCabe v. North Dakota Wrkers Conpensati on Bureau, 567
N.W2d 201 (N.D. 1997).

The interpretation of the relevant statutes urged by the
Bureau in this case would raise significant constitutiona
conflicts. This case presents anbi guous statutes capable
of t wo di fferent constructions, one of doubt f ul
constitutional validity. Accordingly, we adopt the
construction that does not raise constitutional conflicts.

McCabe, 567 N.W2d at 205.

Serious equal protection concerns arise if the statutes cited above
are interpreted to give the PSC jurisdiction over the sale or nerger
of telephone cooperatives and other snall t el ecommuni cati ons
conmpani es but not |arge investor-owned tel econmunicati ons conpani es.
See also N.D. Const. art. 1V, § 13 (the legislative assenbly shal
not enact special |aws). To avoid a constitutional challenge to
N.D.CC 8§ 49-21-01.2, it nust be construed to exenpt sales and
nmergers by tel ephone cooperatives and other small tel ecommunications
conpani es from PSC oversight just as the statute exenpts sales and
nmergers by an investor-owned conmpany with nore than 8,000 |oca
exchange subscri bers.

It is understandable to be concerned with renoving the sales and
nmergers of telecomunications conpanies from governnmental oversight.
As one nenber of the conference committee observed, "telephone
service is an essential part of our society today." Conf erence
Conmi ttee Hearing on S. 2008 54'" N.D. Leg. (April 5, 1995) (statenent
of Representative Tollefson). One of the nenbers of the PSC warned
the conmittee that the amendnments being considered "relate not only
to this particular case, but affect the way the Commission will be




ATTORNEY GENERAL'S OPI NI ON 99- 16
Decenmber 23, 1999

Page 6
able to approach all future sales of telephone exchanges." 1d.
(Witten testinony of Susan Wefald). Nevert hel ess, the w sdom of

renovi ng sal es and nmergers of telecomunications conpani es, including
cooperatives, from the PSCs jurisdiction is a nmatter of public
policy which is left to the Legislative Assenbly under the North
Dakota Constitution.

In conclusion, it is my opinion that the 1995 anendnents to N D.C. C.
8§ 49-21-01.2 renmoved the jurisdiction of the PSC under N D CC
8 49-04-05 to review the sale or nerger of all teleconmunications
compani es, i ncl udi ng t el ephone cooperatives and smal |
tel ecomuni cati ons conpanies with l|less than 8,000 |ocal exchange
subscri bers.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. § 54-12-01. It governs
the actions of public officials until such tine as the question
presented decided by the courts.

Hei di Heit kanp
At t orney Gener al

Assi st ed by: Janmes C. Flem ng
Assi stant Attorney General
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